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Dear Majority Members of the Senate Judiciary Committee:

We write to urge you to take the opportunity of Judge Michael Mukasey’s
confirmation hearing on October 17, 2007, to reassert this country’s repudiation
of torture in the wake of recent media revelations of previously undisclosed high-
level memoranda that legitimate abusive practices. In an age in which the
Director of the Central Intelligence Agency investigates his own Inspector
General following the latter’s probes into detainee treatment policies (NY Times,
Oct. 12, 2007), accountability has been turned on its head. It is time to turn it
right side up again. The Senate confirmation proceedings on the candidacy of
Michael Mukasey to the position of Attorney General of the United States provide
an ideal opportunity in this regard. As scholars and practitioners in the field of
human rights, we believe that only by speaking in the language of the criminal
law can we begin to challenge impunity and move toward deterring torture.

In the page that follows, we provide background ihfor_mation (including a visual
aid) and a suggested question for the nominee.

We thank you in advance for your attention to this matter. We remain at your
disposition to respond to any questions you may have about this matter by email
(jcavalla@law.harvard.edu er phone: 617-495-5204; 617-669-8606).
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Suggested question for the nominee

Waterboarding is torture.' It was criminal before the Military Commissions Act of 2006, and it
remains criminal after the Military Commissions Act." Crimes call for investigation and
prosecutlon We prosecuted a sheriff and his deputies for subjecting their prlsoners to water
torture in 1984 in Texas." When Japanese soldiers waterboarded U.S. servicemen during World
War II, our m111tary commissions convicted them of war crimes.” We even prosecuted our own
for water torture in 1901 after the Spanish-American War,' and again in the Vietnam War, after a
photo (below) was published on the front page of Washington Post of one of our soldiers
waterboarding a Vietnamese detainee. ¥l 1t took us only 38 days between the time that ‘photo
was published during the Vietnam War and the day that soldier was court-martialed."™ Today,
[October, 17, 2007], thirteen days have already passed since reports were released of our Justice
Department’s secret authorization of waterboarding; years have gone by since initial reports of
the CIA s use of it.”
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- Will you commit to investigating and prosecuting those who have used,
ordered, and authorized the use of waterboarding if you are confirmed as
Attorney General? Will you do this, for the safety of our servicemen, for the
safety of our country, for our humanity?

Anyone unable to make this pledge is not suited to be the highest law enforcement officer in the
land.

«Soldiers in Vietnam use the waterboardmg techmque on an uncooperatlve enemy suspect near Da Nang in
1968 to try to obtain information from him.” (United Press International)”
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